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Department of Veterans Affairs 852.236–89 

the following: 10 percent overhead and 10 per-
cent profit on the first $20,000; 71⁄2 percent 
overhead and 71⁄2 percent profit on the next 
$30,000; 5 percent overhead and 5 percent 
profit on balance over $50,000. Profit shall be 
computed by multiplying the profit percent-
age by the sum of the direct costs and com-
puted overhead costs. 

(5) The prime contractor’s or upper-tier 
subcontractor’s fee on work performed by 
lower-tier subcontractors will be based on 
the net increased cost to the prime con-
tractor or upper-tier subcontractor, as appli-
cable. Allowable fee on changes will not ex-
ceed the following: 10 percent fee on the first 
$20,000; 71⁄2 percent fee on the next $30,000; 
and 5 percent fee on balance over $50,000. 

(6) Not more than four percentages, none of 
which exceed the percentages shown above, 
will be allowed regardless of the number of 
tiers of subcontractors. 

(7) Where the contractor’s or subcontrac-
tors’ portion of a change involves credit 
items, such items must be deducted prior to 
adding overhead and profit for the party per-
forming the work. The contractor’s fee is 
limited to the net increase to contractor of 
subcontractors’ portions cost computed in 
accordance herewith. 

(8) Where a change involves credit items 
only, a proper measure of the amount of 
downward adjustment in the contract price 
is the reasonable cost to the contractor if he/ 
she had performed the deleted work. A rea-
sonable allowance for overhead and profit 
are properly includable as part of the down-
ward adjustment for a deductive change. The 
amount of such allowance is subject to nego-
tiation. 

(9) Cost of Federal Old Age Benefit (Social 
Security) tax and of Worker’s Compensation 
and Public Liability insurance appertaining 
to changes are allowable. While no percent-
age will be allowed thereon for overhead or 
profit, prime contractor’s fee will be allowed 
on such items in subcontractor’s proposals. 

(10) Overhead and contractor’s fee percent-
ages shall be considered to include insurance 
other than mentioned herein, field and office 
supervisors and assistants, security police, 
use of small tools, incidental job burdens, 
and general home office expenses and no sep-
arate allowance will be made therefor. As-
sistants to office supervisors include all cler-
ical, stenographic and general office help. In-
cidental job burdens include, but are not nec-
essarily limited to, office equipment and 
supplies, temporary toilets, telephone and 
conformance to OSHA requirements. Items 
such as, but not necessarily limited to, re-
view and coordination, estimating and expe-
diting relative to contract changes are asso-
ciated with field and office supervision and 
are considered to be included in the contrac-
tor’s overhead and/or fee percentage. 

(11) Bond premium adjustment, consequent 
upon changes ordered, will be made as else-

where specified at the time of final settle-
ment under the contract and will not be in-
cluded in the individual change. 

(End of clause) 

[49 FR 12629, Mar. 29, 1984, as amended at 50 
FR 794, 797, Jan. 7, 1985; 51 FR 23073, June 25, 
1986; 52 FR 28559, 28561, July 31, 1987; 52 FR 
32013, Aug. 25, 1987; 52 FR 49017, Dec. 29, 1987; 
53 FR 1632, Jan. 21, 1988; 61 FR 11587, Mar. 21, 
1996; 63 FR 69223, Dec. 16, 1998; 67 FR 49262, 
July 30, 2002] 

852.236–89 Buy American Act. 

As prescribed in 825.1102, insert the 
following clause: 

BUY AMERICAN ACT (JUL 2002) 

(a) Reference is made to the clause entitled 
‘‘Buy American Act—Balance of Payments 
Program—Construction Materials,’’ FAR 
52.225–9. 

(b) Notwithstanding a bidder’s right to 
offer identifiable foreign construction mate-
rial in its bid pursuant to FAR 52.225–9, VA 
does not anticipate accepting an offer that 
includes foreign construction material. 

(c) If a bidder chooses to submit a bid that 
includes foreign construction material, that 
bidder must provide a listing of the specific 
foreign construction material he/she intends 
to use and a price for said material. Bidders 
must include bid prices for comparable do-
mestic construction material. If VA deter-
mines not to accept foreign construction ma-
terial and no comparable domestic construc-
tion material is provided, the entire bid will 
be rejected. 

(d) Any foreign construction material pro-
posed after award will be rejected unless the 
bidder proves to VA’s satisfaction: (1) It was 
impossible to request the exemption prior to 
award, and (2) said domestic construction 
material is no longer available, or (3) where 
the price has escalated so dramatically after 
the contract has been awarded that it would 
be unconscionable to require performance at 
that price. The determinations required by 
(1), (2), and (3) of this paragraph shall be 
made in accordance with subpart 825.2 and 
FAR 25.2. 

(e) By signing this bid, the bidder declares 
that all articles, materials and supplies for 
use on the project shall be domestic unless 
specifically set forth on the Bid Form or ad-
dendum thereto. 

(End of clause) 

Alternate I (JUL 2002) As prescribed in 
825.1102(b), substitute the following 
paragraphs for paragraphs (a) and (b) of 
the basic clause: 
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(a) Reference is made to the clause entitled 
‘‘Buy American Act—Balance of Payment 
Program—Construction Materials Under 
Trade Agreements,’’ FAR 52.225–11. 

(b) The restrictions contained in this 
clause 852.236–89 are waived for Trade Agree-
ments Act (TAA) designated country con-
struction material, as defined in FAR 52.225– 
11. Notwithstanding a bidder’s right to offer 
identifiable foreign construction material in 
its bid pursuant to FAR 52.225–11, VA does 
not anticipate accepting an offer that in-
cludes foreign construction material, other 
than TAA designated country construction 
material. 

Alternate II (JUL 2002) As prescribed 
in 825.1102(c), substitute the following 
paragraphs for paragraphs (a) and (b) of 
the basic clause: 

(a) Reference is made to the clause entitled 
‘‘Buy American Act—Balance of Payment 
Program—Construction Materials Under 
Trade Agreements,’’ FAR 52.225–11. 

(b) The restrictions contained in this 
clause 852.236–89 are waived for Trade Agree-
ments Act (TAA) designated country con-
struction material and North American Free 
Trade Agreement (NAFTA) country con-
struction material, as defined in FAR 52.225– 
11. Notwithstanding a bidder’s right to offer 
identifiable foreign construction material in 
its bid pursuant to FAR 52.225–11, VA does 
not anticipate accepting an offer that in-
cludes foreign construction material, other 
than TAA designated country construction 
material or NAFTA country construction 
material. 

[67 FR 49263, July 30, 2002] 

852.236–90 Restriction on submission 
and use of equal products. 

As prescribed in 836.202(c), the fol-
lowing clause shall be included in the 
solicitation if it is determined that 
only one product will meet the Govern-
ment’s minimum needs and the Depart-
ment of Veterans Affairs will not allow 
the submission of ‘‘equal’’ products: 

RESTRICTION ON SUBMISSION AND USE OF 
EQUAL PRODUCTS (NOV 1986) 

This clause applies to the following items: 

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

Notwithstanding the ‘‘Material and Work-
manship’’ clause of this contract, FAR 
52.236–5(a), nor any other contractual provi-
sion, ‘‘equal’’ products will not be considered 
by the Department of Veterans Affairs and 
may not be used. 

(End of clause) 

[52 FR 282, Jan. 5, 1987, as amended at 53 FR 
7756, Mar. 10, 1988] 

852.236–91 Special notes. 
As prescribed in 836.579, insert the 

following clause: 

SPECIAL NOTES (JUL 2002) 

(a) Signing of the bid shall be deemed to be 
a representation by the bidder that: 

(1) Bidder is a construction contractor who 
owns, operates, or maintains a place of busi-
ness, regularly engaged in construction, al-
teration or repair of buildings, structures, 
communication facilities, or other engineer-
ing projects, including furnishing and in-
stalling of necessary equipment; or 

(2) If newly entering into a construction 
activity, bidder has made all necessary ar-
rangements for personnel, construction 
equipment, and required licenses to perform 
construction work; and 

(3) Upon request, prior to award, bidder 
will promptly furnish to the Government a 
statement of facts in detail as to bidder’s 
previous experience (including recent and 
current contracts), organization (including 
company officers), technical qualifications, 
financial resources and facilities available to 
perform the contemplated work. 

(b) Unless otherwise provided in this con-
tract, where the use of optional materials or 
construction is permitted, the same standard 
of workmanship, fabrication and installation 
shall be required irrespective of which option 
is selected. The contractor shall make any 
change or adjustment in connecting work or 
otherwise necessitated by the use of such op-
tional material or construction, without ad-
ditional cost to the Government. 

(c) When approval is given for a system 
component having functional or physical 
characteristics different from those indi-
cated or specified, it is the responsibility of 
the contractor to furnish and install related 
components with characteristics and capac-
ities compatible with the approved sub-
stitute component as required for systems to 
function as noted on drawings and specifica-
tions. There shall be no additional cost to 
the Government. 

(d) In some instances it may have been im-
practicable to detail all items in specifica-
tions or on drawings because of variances in 
manufacturers’ methods of achieving speci-
fied results. In such instances the contractor 
will be required to furnish all labor, mate-
rials, drawings, services and connections 
necessary to produce systems or equipment 
which are completely installed, functional, 
and ready for operation by facility personnel 
in accordance with their use. 

(e) Claims by the contractor for delay at-
tributed to unusually severe weather must 
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